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FOR: CbairEara, Headquarters Beard of Survey 

SUBJECT; Pecuniary Liability Policy Study 

OGC REVIEW COMPLETED 

1. The recent comwuaicatious fro® the station have raised areu 25X1 A 

aspects of the respoBsifeilities of Agency er^loyees for the safekeeping of 
Govemr^ent property, and the liability of the employee men property in his 
custody is damaged or lost» This tsatter has been particularly trcul5LQr30:’’.3 is 
connection vjith motor vehicle accidents. Accordingly, e review has been 
undertaken by the Office of General Counsel to identify s.nd res'tate under- 25X1 A 
lying legal concepts. 



3» The main difficulty seems to ha.ve arisen in the interpretation of the 
^?oregoing provisions. They should be understood and interpreted to recjrlrs an 
esroloyee to use the care which a reasonable and care;?5al individual ought to 
use eensidering the particular situation facing the emplo;i;ee and the nature of 
t?ce property. The amount of cars tha,t e, rsE,3onab7.e and carefal person uou.ld 
use varies as the factual situation varies. To rake this proposition less ab- 
stract and more readily applicable to spscific cases, it is appropriate and 
helpiful to refer to the law of bailments, 

4. The law of bailments provides an e^rocsiticn of rights and dv't.ies be- 
tween the owner of personal, property and the individua,! who has temporary 
custody thereof. The responsibility and duty of care for the propert.;;’ of the 
custodian (bailee) varies in degree depending on the onrpese underl’:~ing the 
bailment. It is a rule that is well-established both generally and^'in the 
Federal law that where propej'iiy comas into the cf the bailee-eustodian 

for Ms sole benefit, the bailor-cwner vsy esipset fro^^i the bailee tha.t the 
property leaned will be given a very high degree of care, and that even a 
slight deviation from thin duty (or as is sometines said, a slight eEou.nt cf 
negligence) will make the bailee liable to the bailori Dobie, Bailmerta, see.kC. 
iJhere the property is transferred and the bailor-owner alone obtains a benefit 
from the arrangement, the bailee is TLiable for damage to the nronertv in his 
possession only if he deviates very greatly from the ntasdard" of** a reescnahle 
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pyid careful -Deroor (or as is Eo^sstimes eeir!;, if ^rcsE se^.liserce is attribut- 
able to biTr.)‘; Pobie;, Bailrrsats , seco 'riEere L'ot*. partiss realise * sub- 

s-fce,ntialp s.nd rot merely ar iBcidertai, benefit fro^ tbe trarEectior^ tte 
bailee must exercise a greater degree of csre tbas tfcst ealj.sd for rben hs 
derived no benefit from the bailment;, and he -'.-.•'ill bs liable to the be.i’.cr if 
his lack of care amounts to uhat is ccs^timss described as ordinary or simple 
negligences Dobis, Sa.ilm.ents ^ see* 53 » 

5c The Agency re,gu3^tions form a part of the contr.’oot of each 

erploysa and fee is deemed to have esoented to them at the time he becomes an 
e!r^lo’<'eec The Office of General Counsel has advised in an earlier opinion on 
this 2ub;5ect 12 June I956) th^t the Agency reguJ^^ticns quoted 

above provide a iegaiiy-a. c.equate basis for charging an emploj^ee mith knemledge 
of their content in conneetioE ’?itfe vehicle e.ccidents end binding the employee 
th.erebyc Our earlier opinion also cenfirmed tha/t Agency hee.d has an in- 
herent authority to melee regti.Lations ^ not Inconsistert T:ith la.m^ for the con- 
duct of the affairs of his agency, lie believe that the regula.ticns under con- 
sidera.tion here are not inconsistent mith and as ue read them me do not 

detect ar4r egression of intention to modify or reject the genera,! ntlec of 
bailment described above. There is no 'federal statute addressed to all govern- 
ment e!!!plo2rees mhlch mam® them to observe any particuJLsr sts,nd£rd of care for 
■oronerty entrusted to them at the risk of suffering a. stipulated penalty. The 
Federal Tort Claims Act;, 60 Stet. 28 U.S.C. 13^6;, 2671 et oeq.;, does not 

deal specifically mith liabilit^r as between the Government and its emploj’oesp 
but ms enacted for the purpose of giving an aggrieved third party a eaucs of 
action aga.inst the Goveramant^ the employer, -t-jhich. did not ex5.st thsret,ofore 
because of the Government's iirmunity to suit without its consent. 


2k- April 1958, the most recent reference to xo.iss this 
general subject, inquires as to the le^^f^ity of an Agency stanvdard inpeoing, 
in some cases, a hi^er duty of care upon eaplcyeas than es-tmb.lished by the 
foregoing geneml rules. Specifically, it as’ss if an Agency employee may be 
held pecuniarily liable for damgs to a Soverement vehicle being used for 
strictly official purposes by an authori?^sd user mho damages the vehicle through 
his ordinary negligence. This, of course, is an esmmplo of a bailment solely 
for the benefit of the bailor. 


7. We can find support in opinions of the Comptroller General for an 
agency head ir^sing a more emeting standard than t'aat J^id doma in the genere.l 
lau of bailments. The leading ease is 25 Corap. Gen. 299 sed in anox-jer 

to our very recent inquirjr at the General Accounting Office us have aseerts.ined 
that that opinion is considered to be in fu3.1 force at present and has not bsen 
modified, overruled or distinguished. That case did not rel8,te to a motor 
vehicle accident, but rather to the ordinary negligence of a surveyor uho caused 
steps to be built beyond the lino of the Government's propertjr and trospassing on 
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adjoining private property. The decision tras a refuse! to psraiit witM>.cldins 
frca bis salary deductions in a retiremact fund to cover the cost of rstncvins 
the steps Irs the absence of specifi c ad!5inis trat ive reguI?,ticno issued pursuant 
to laT-7 providing for tbs asssssrasnt of cfosirges a^inst erpJicyees under susb. 
cireuKstances . There are very fetj publisbsd Comptroller l-ensra! decisions on 
this subject^ and the foregoing case a^ppsars to be a somax-jJmt inradeg!iate 
foundation for a genera! rule that x-jcuM bind! an evplcyee to observe adminis- 
trative regulations at his peril. 


8. Our further investigations have ascertained^ hcvjever^ tfet neithex' 
the General Accounting Office nor the Bepartmant of J^xstiee have been caller? 
upon by other Government agencies (except^ possibly^ by the armed forces vhc 
have unique statutorjr authority in thJ.s connection^ e.g.j 10 U.S.O. 2Y72j 4832, 
4835 j 4837 ) to attempt to enforce pecuniary liabilrlty cJ.aJ.ms agairat eranJicyese 
in cases uhere Government property has been damaged bjx simple^ rather than gross , 
negligence of an employee. In fact, claims by govemrert agencies, a?J.egiEig 
esiployee negligence in any degree, do not seem to ha.ve been presentee: tc trose 


8.Gencies so as tc bring them to the attention of officie,ls x-jho norma?.iy vci 
be responsibj^e for acting upon such cases. Moreover, e, revier of the opinions 
of the Court of Clalss from 1950 to ds,te has felled to dilscloso any cases ir.; 
T^Jnich a. government eEroloj^ee or e3!;-e3jpl.oyee has soxight tc recover from the 
Government where Jiie salary or other monies ox-jed him had been Xvithhsld becaree 
of Ms alleged negligence. FinaII.y, it must be recoghi^eS that there a;eG im- 
plicetions in the case of v, G-ilman , 3^7 tJ.P. 527, 7.’-> G.Ct. 695, d'^elded 

by the Supreme CG’-irt in 195^ that a Government empj.oxixso, perhaps, my not be 
held p3cuniarl?.y liable even if he is gro33?.y ns-x.lip’ont in ?7?,nc?llnv Government 
property, in tine absence of a specific statutox^y deola.iTtlon 'jy the Congress 
manifesting its intention to create such a liability. I-Jhl].e the Genera! Ac- 
counting Office does not yet appear wil3.ing to cifcscribe to this ls 3 t viexm 
and it seems not to have been tested in a couri case sineo the Gileo.n decision 
this possibility s'.b.ould not be ignored. 


9. The Gi?.ms.n case involved a suit by a private third narty against the 
G;Overnsent due to dama,ge caused the p3.aintiff*o automobile by the crf?irjar '7 
negligence of a government employee driving an offie.!;'! vehicle. The Gevem- 
Bient filed a complaint ashing if it should ?;e he].d liable to plaintiff that 
it obtain indemnity in the same amount from Its enployea. The Federal Bistrict 
Court agreed, but was overruled by the Girct-.it Court of Appeals in a split 
decision. The Supresie Court unanimously affimed the Circuit Court of" Anneals 
and expressed its view of the philosphy underljrj.ng ‘the Federal Tort CLaii'as Act! 
It said, in part; 

"The Tort C?.aimB Act does not touch the ?.iabi?.ity of the 
(GovemiEent‘'s) employees except in one respect; ... it m?hes the 
Judgment against the United States 'a cor^lete bar* tc any action 
bjr the claimant a^inst the employee. ... The relations betx-reen 
the United States and its employees have presented a myriad of 
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p:<"ob!.2!r'' T-jitfe vh'Xch the Corjgrsce over the »uo2h3 

rls?at of the e’aplojner to svie the sr>iploj>ee Ao e fom of Siociplirao, 

> o oth.G ?uitB that ^ 7 ould he hoois^nt ■fror.li haul the eo^lc^'ce to co^srt 
and reg.r!i2^ him to find e. .loHj'on, to fae^his employer ®o eher'^e 
end to sutnbit to the ordeal of a trie}.. T'''e time cv.t for the'^trie/. 
and ?,ts preparation^ plus the ctit- 

pose on the employee a. heavier finareia". hurden than "the '.less of hi'^ 
seniority or a draotion In mnh. ... 

"??hs financial hi2.Tden placed on 'the- Ilhited ftat-eo by the fort 
G.laime Act .also raises imeortent qiyestior'C cf fiscaf, no! lev. ... 
Pe.rhaps t?'^e losses suffered a.re sc pre^t ths,t> 'jovsrrvj'est em^D.^.e-iASSc 
should be racuired to carry part cf the t 

in the mora.ls and efficiency of e-Tplcj^ss T'csild. fee tco'^hiah s mice 
to pay for the rjJile of indemnity the petitioner nox^ asks u-- to^' 
x?rite into the Port Claims Act. 

"fJxe claim nom asserted^ thrush the product of .a 3.aT-7 Con^-ress 
passed.^ is a. matter cn Tjbleh Cenpress has rot I'G-s e. position. 

It presertc co.esticns pf policy mhich in meet afvaat'-'/'-^ect's to the 
X'Jho.le invol.veo a host of oossider®,tion£ that z^ist bs x-veic'hod erd 
appraised. Tlea.t function is more appropriately for those r'l.o ' X77rite 


the Isx’Sj rather th3,B for t.hose X'7ho 'interpTT-et 


t rem . 


(p. o09=513) 


^htasoc*- 


10. On this 5'opeet of the problem^, mo eone.luc'e thee^efore that 
regn?.atlcr rsOTiring an eErolo^Tee to eompensate the Ccve:m’eir5t 7?or the 
to an official vehicle caused by his simp.le neslicjenee occurrir/nf tn th'^ 
of carrying out his strictly officio:-' diaties x-7ould be of ouch iui7ioi2.s'’iG-^r.:iit-'^r 
that t7e t-7eu}J strongly reco^^end against s’xch an issuance. In viet-; o>? the"" 
CoaptroD.er ferera.l cases. hox-7ever, X7e do not find it necesser’!;- £^*t th^'’'-"- 
to advise against assessiiag pecuniars^ liability in the case o/^ss' neoli-^eBce 
if the Agency desires to reaffirm tha.t policy.' ^.e courts , the'^Gomrt'"" ' 


General and the At^jorney General are una-nlmox^o In t:ae viex-? xifcat in the absence 
of a specific statuto-ngj- ai^thority genej;^! debts due the fJnited C-tatss 
err3lo3!^es may not he set off e^gainst cur-rent sala.ry ps.yaents x-7ithout their 
censent out may on}.y be recovered out of money otfed the employee at the time 
of his separation from government service: Smith v. JacKsca.2i>.6 ^ 

38 S.ct. 353 (I9l8)j 29 Ccmp.Gen. 99; k-0 Op, Att, G'anT'lBT™' ' 


11. The second guestion posed by 


relates to the le/^allt-!? of 


25X1 A 


i*hB sssesso©j:sife of £lu <92^p2.cyG3 ^-ffc-o ;1d 

dinari.ly negligent in damaging a government vehicle in a situation involvin'’' 
bis a-uthoriaed personal use” of the property. Authorised nersons^Tise'^-’s'a 
concept mhieh hsa developed in connection x-7ith so-called — ^ I 25X1 A 
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25X1 A 


cover the actual se.mse iseurred^ asalogizirag the Eituetion tc osse is which 
the employee has cbte.irsed &n $1C0. deductible colllsioB iosuKinee policy pro- 
tecting his personal vehicle., The argument ccuM be mace that the $100® figure 
is a penalty ancl hence illegal. If it vere necessary' tc decide this pointy we 
would tend to believe that such a figure x-Jou3d rot represent an illegal penalty 
for the reason ttet it has a direct rela,tio?3 tc ard xjouM be no greater thac 
the actual damages. This polntj, hoi-’everj; ray or ray not be reached depending 
on the response tc a question vjbich must first be answered rega.rding the nature 
of the baiicr-be,ilee rela^tionship created in an authorized personal use case. 

12. Reverting to the preceding discussion cf broic principles^ we think 
that tb.e question xfhich mxast fee settled first ios —dees this situation in- 
volve a bailment solely for the benefit of the Gnve 20 >rcsnt;, in which case 
liability will not exist short of gross negligence on the part of the employee^ 
or does it involve a mutual benefit bailment x-Jhareln the beiJ.ee in ooscesslcn 
of the property x-Jil?. be liable in the event his ordinar^r negligence ea.u"es the 
damage incurred? If the former is the ea.se^ it would f callow as s. ms.tter of 
law that the ei’gjloyee could not be changed any amount to reeempanee the govern- 
ment. If the la,tter is the case^ the emplcsres could be held liable for the 
entire amount;, and. hence for a lesser porticn therof up to $7X0. 


13. The deterrrination tc be made in this situation i.o one of fact rathe: 
than la.i’. It should be made on an anpj.ysis of a7.7. the fect.u»7. circumstances 
heaving a connection x’ith each bailor-he.ilee relatiorehip octabl;to7;icc’;, and 
therefore it ir.ay he ivni'C3s7.b7,s tc px'eeasXbo one gene:-.a.l ' r*?;.e tc cover all the 
verieties of r 
cut the wcrl.d 


| veb.:~.clss sa^intained throu'^h“ 

J.t may be possS.ble to treat true qi-.as i -nsrs cna 7. vehic7.es a.e 


^hicles as a second c7j?.sc;, and ;lt woult: 


be 


c7.ass and semrl 

an unreasonab3.e and arbitrary exercise of d.iscrcetion for an ax?eney head to ra.I^YlA 
class determinations as .long as the individual cam 
fairly homogeneous. He believe;, however, that 1 
that is part of a station motor pool by day s.nd' 


vehicle PfS X 1 A 

2I 5X1A 


at night to relieve the Agency of its garaging e.nd protection, and x-jhese cover 
can, if nec essary, be broken to discT.cse government oxmerebln bg, m-’c.g, 
fere nt from 


which is seiocm rr ever used as a, poo7. vehicle. 


=5- 
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Accordinsly^ t-TOuM advice tb.3 S6adc.uc-rts:?3 Eoe.rd of Sicrvey 
that a deter5?lnatio53 ohould be :ca.de a3 to the ciature cf the bailc'srjt situctiono 
out of T-^hich this proble®. has arisen j, and if it is concluded tha.t a tP^atual 
benefit bailBant exists ^ it- is our belief that the ”iJ;?;.C0o deductible” rule xni'^.t 
legally be adopted as Agency policy. Hoc?everj, if the bail-nient is found, to be 
solely for the Goverraaent's benefit, the ’Vroas negligence” rule t-rould be more 
appropriate. T-Je suggest that the policy adopted be ^^nnounced by a c?.a,rified 
regulntory issuance. 

25X1 A 


Assistant General Counsel 
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